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 Pursuant to the Case Management Order, Defendants, by and through their counsel, 
hereby make their First Supplemental expert witness disclosures pursuant to Colo. R. Civ. P. 
26(a)(2).   
 

Defendants reserve their right to supplement these disclosures as discovery progresses, 
particularly to disclose additional Rule 26(a)(2)(B)(II) witnesses who may provide both factual 
and expert opinions.  Defendants additionally reserve their right to elicit expert testimony from 
any fact or expert witness disclosed or proffered at trial by Plaintiffs or Plaintiff-Intervenors.   

 
Finally, Defendants reserve their right to disclose additional experts to rebut matters 

contained in the expert reports or summaries of opinions of Plaintiffs or Plaintiff-Intervenors’ 
expert witnesses, including without limitation expert witnesses on cost studies, school funding, 
the economics of education, and Colorado constitutional law.  As disclosures of all of Plaintiffs 
and Plaintiff-Intervenors’ expert witness reports or summaries is not yet complete, it is 
impossible at this time to determine whether, and to what extent, certain rebuttal witnesses will 
be necessary. 
 
 Subject to and without waiving the above reservations, Defendants disclose the following 
expert witness pursuant to Colo. R. Civ. P. 26(a)(2)(B)(II).  This designee is a fact witnesses who 
may also provide expert opinion: 
 

11. Jo O’Brien 
Assistant Commissioner of Standards and Assessment 
Colorado Department of Education 
201 East Colfax Ave.  
Denver, CO 80203   
 

The subject matter of Ms. O’Brien’s testimony is expected to include, without limitation, 
standards, assessments, trends in performance, factors impacting student outcomes, and related 
matters.  Pursuant to Colo. R. Civ. P. 26(a)(2)(B)(II), below is the summary of Ms. O’Brien’s 
expected testimony. 
 

Ms. O’Brien is expected to testify about the adoption and implementation of Colorado’s 
new standards.  In preparing these new standards, Colorado first looked to states and countries 
whose students performed well.  Colorado looked at Singapore, Finland, Massachusetts, and 
Virginia.  Once these exemplars were identified, Colorado then looked at their standards.  The 
conclusion was that these states and countries’ standards were fewer, clearer, and higher than 
Colorado’s old standards.   

 
 In moving from the old standards to the new, Colorado reduced by at least 40% the 
substantive content; the “what.”  Colorado identified and installed thinking skills, e.g., problem 
solving, application, and proving skills.  The new standards demonstrate a focus on conceptual 
thinking.  That is, there is less memorization of facts and more focus on fewer, bigger concepts.  
There is a new emphasis on the student product.  The product has shifted to a student knowing 
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facts to apply to a situation.   Part of the reason for moving to these new standards with fewer 
content areas is to address the real cost of intervention and remediation.   Immediate remediation 
– catching a student at the point he is confused – is more efficient and costs less.  There are 
significant costs to coming back around to undo the confusion later, e.g., tutors and 
paraprofessionals.  This “just in the moment teaching” will require teacher time, which is 
consistent with the new standards’ move to fewer content areas. 
 

Ms. O’Brien is also expected to testify that the transition from the old standards to the 
new is not a dramatic shift in what we expect teachers and students to do.  Colorado and the 
federal government annually give significant monies to schools and school districts for 
professional development and development of research-based methods.  It is not correct that the 
shift from the old standards to the new is so giant that it would require exponentially new dollars.  
Again, the new standards demonstrate a shift and diminishing of the quantity of the content and 
an expansion in the thinking and application skills.  It is certainly true that there will be some 
new costs, but the new standards above all will require a re-deployment of resources.  The 
standards do not add an additional agenda.  Implementation will require effort to eliminate much 
of the content taught under the old standards and a new emphasis on what a teacher’s lessons are 
about. 
 

Ms. O’Brien is also expected to testify that CDE is in the process of developing tools for 
educators to assist with the implementation of the new standards.  For example, CDE plans to 
offer curriculum maps, guidance around methods for disengaging old material, and videos and 
other practice tutorials.  CDE expects to do three specific things.  First, over the next three years, 
CDE plans to develop explicit examples of direct teacher lessons and of student work at each 
grade level.  Second, CDE plans to develop district leader tools, e.g., tools to assist leaders in 
explaining the new expectations to parents and for recruiting and retaining teachers.  Third, CDE 
plans to work with schools of education to help those schools reform their syllabi and their 
evaluation procedures, which will respond to Colorado’s new reform agenda. 
 
 Ms. O’Brien is also expected to testify about Colorado’s performance on the National 
Assessment of Educational Progress (NAEP).  The NAEP is an annual, national assessment.  
Colorado has been participating in the NAEP for many years.  Colorado traditionally scores 
particularly well relative to other states in math and science; around 10th or 11th nationally.  In 
reading, Colorado is in the middle of the pack, traditionally around 25th.  Colorado is hanging 
with most other states in reading. 
 
 Finally, Ms. O’Brien is expected to testify about school districts’ use of research and best 
practices in curriculum and instruction.  Many districts have a habit of using additive approaches 
to curriculum rather than making deliberate decisions about what to eliminate.  Over time, 
simply adding new things can be counterproductive because the curriculum begins to lack 
coherence.  It is rare to see a school district intentionally “turn off” any part of the curriculum.  
Further, curriculum purchases are often focused on a teacher’s needs rather than what is best or 
most appropriate for a particular student population.  Many schools and school district still are 
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working to tie data to best practices on curriculum purchasing.  Schools that make specific, 
intentional purchases spend less and get greater results with less effort.   
 
 
DATED:  April 20, 2011   JOHN W. SUTHERS 

   Attorney General 
 
 s/ Nicholas P. Heinke    

NANCY J. WAHL, 31890*  
    First Assistant Attorney General 
ANTONY B. DYL, 15968* 
   Senior Assistant Attorney General 
CAREY TAYLOR MARKEL, 32987* 
   Senior Assistant Attorney General 
NICHOLAS P. HEINKE, 38738* 
   Assistant Attorney General 
JONATHAN P. FERO, 35754* 
   Assistant Attorney General 
ERICA WESTON, 35581* 
   Assistant Attorney General 
ATTORNEYS FOR DEFENDANTS 
*Counsel of Record 
Original signature of Nicholas P. Heinke is 
 on file at the Office of the Colorado Attorney 
 General 
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CERTIFICATE OF SERVICE 
 
This is to certify that I have duly served the within DEFENDANTS’ FIRST SUPPLEMENTAL 
EXPERT DISCLOSURES upon all parties herein via electronic mail, Lexis/Nexis File & Serve, 
and/or U.S. Mail this 20th day of April, 2011:   
 
David Hinojosa, Esq.       Henry Solano, Esq. 
Nina Perales, Esq.     DEWEY & LeBOEUF 
Marisa Bono, Esq.     4121 Bryant St. 
Mexican American Legal Defense   Denver, Colorado 80211 
   and Education Fund (MALDEF)   Attorney for Plaintiff-Intervenors 
110 Broadway, Ste. 300       Armandina Ortega, et al. 
San Antonio, Texas 78205     
Attorneys for Plaintiff-Intervenors 
Armandina Ortega, et al. 
(via electronic-mail and U.S. Mail) 
 
Alexander Halpern , Esq. 
Alexander Halpern LLC 
1426 Pearl Street, Suite 420 
Boulder, Colorado 80302 

Kathleen J. Gebhardt, Esq.   
Kathleen J. Gebhardt LLC 
1900 Stoney Hill Road 
Boulder, Colorado 80305 

Attorney for Anthony Lobato, et al.   Attorney for Anthony Lobato, et al. 
       (via electronic-mail and U.S. Mail) 
 
Kenzo Kawanabe, Esq.    Kyle C. Velte, Esq. 
Terry R. Miller , Esq.     Ryann B. MacDonald, Esq 
Geoffrey C. Klingsporn, Esq.    REILLY POZNER, LLP 
Rebecca J. Dunaway, Esq.    511 Sixteenth Street, Suite 700 
Daniel P. Spivey, Esq.     Denver, Colorado  80202 
DAVIS, GRAHAM & STUBBS, LLP  Attorneys for Plaintiffs Creed Consol.  
1550 Seventeenth Street, Suite 500   School District No. 1, Del Norte Consol. 
Denver, Colorado 80202    School District no C-7, Moffat School 
Attorneys for Anthony Lobato, Denise  District No. 2, and Mountain Valley 
Lobato, Taylor Lobato, Alexa Lobato,   School District No. Re 1 
Aurora Joint School District No. 28, 
Jefferson County School District, 
Colorado Springs School District,  
Monte Vista and Alamosa School District    
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Jess A. Dance, Esq.     David W. Stark, Esq. 
PERKINS COIE, LLP    Joseph C. Daniels, Esq. 
1899 Wynkoop Street, Suite 700   Sera Chong, Esq. 
Denver, Colorado  80202    FAEGRE & BENSON LLP 
Attorney for Plaintiffs Sanford   1700 Lincoln Street, Suite 3200 
School District 6J, North Conejos   Denver, Colorado  80203 
School District RE-1J, South Conejos  Attorneys for Plaintiffs Jessica Spangler, 
School District RE-10, and Centennial  Herbert Conboy, Victoria Conboy, Terry 
School District No. R-1    Hart, Kathy Howe-Kerr, Larry Howe-Kerr, 
       John T. Lane, Jennifer Pate, Blance J.  
       Podio, and Robert L. Podio 
 
Kimberley D. Neilio, Esq.    Alyssa K. Yatsko, Esq. 
GREENBERG TRAURIG, LLP   HOLLAND & HART, LLP 
1200 Seventeenth Street, Suite 2400   555 Seventeenth St. Suite 3200 
Denver, Colorado 80202    Denver, CO 80201-8749 
Attorney for Plaintiff Pueblo School District 60,  Attorney for Jefferson County School 
County of Pueblo, Colorado    District No. R-1 
 
Jessica E. Yates, Esq. 
SNELL & WILMER LLP 
One Tabor Center, Suite 1900 
Denver, Colorado  80202 
Attorney for Plaintiffs Alexandria, Amber,  
Ari, Ashley and Lillan Leroux 
 
 
 

           s/ Jeannine Moore____________ 
             Jeannine Moore, Paralegal   

        Original Signature on file at the  
            Office of the Colorado Attorney General  
 


