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SUMMARY OF ARGUMENT
I.
The Plaintiffs’ Claims Are Justiciable.

A.
The Education Clause Claim Is Justiciable.  The Colorado Education Clause, article IX, section 2, was adopted in service of the American vision of public education as the foundation of a successful democratic republic.  Universal public education has always been linked to the development of an informed citizenry capable of exercising the civic rights and performing the civic duties inherent in the American political system.  It assures that the children of our state and nation have the opportunity to learn the skills necessary to serve as competent citizens and voters, to participate successfully in the workforce, and to enjoy life in a free and open society.  That the Education Clause was adopted to assure this purpose to the residents of the state is beyond argument.

The purpose drives the substance of the constitutional guarantee.  To fulfill its purpose, the Education Clause must guarantee to each school age resident of the state the right to a public education sufficient to permit him or her to participate meaningfully in the civic, political, economic, social and other activities of our society and the world, and to exercise the basic civil and other rights of a citizen of the State of Colorado and the United States of America.  This is the constitutional standard of adequate educational quality.

The basic elements of a constitutionally adequate quality education, such as literacy, mathematics, civics, and vocational skills, are not arbitrary or speculative: they are compelled by the purpose to be served.  The General Assembly has acknowledged the level of educational quality and content mandated by the Education Clause; beginning with reading, writing, and mathematics and including science, history, geography as a first priority, and extending to art, music, physical education, foreign languages, economics, and civics.  See, e.g., C.R.S. §§22-7-407(1) and 22-7-502.

The best theoretical system of public education, if not adequately designed and funded, must fail to fulfill the constitutional mandate.  Adequate design must mean a system that is flexible, adaptable, and able to meet changing academic expectations.  Adequate funding must mean funding sufficient to assure that every school child will have a meaningful opportunity to access a course of study designed and sufficient to fulfill the requirements of the Education Clause, supported by necessary teachers, administrators, support personnel, learning materials, and facilities.

Plaintiffs ask the Court to affirm that the judiciary has the duty and the capacity to review the school finance system to determine if it meets constitutional standards.  We do not ask the Court to rewrite the specifics of the school finance laws.  There may indeed be “literally hundreds of ways” that a finance system can be designed that meet the requirements of the Education Clause.  However, the General Assembly has neither fashioned nor funded such a system, but continues to allow a system that denies Colorado’s school children one of the most important substantive constitutional rights.


B.
The Local Control Clause Claim Is Justiciable.  The political question doctrine does not preclude a challenge based on the Local Control Clause.  This Court has already considered Local Control challenges to substantive education statutes in Board of Educ. of Sch. Dist. No. 1 v. Booth, 984 P.2d 639 (Colo. 1999) (Booth), and Owens v. Colorado Congress of Parents, Teachers and Students, 92 P.3d 933 (Colo. 2004) (Owens).  Local control and school finance are inseparably linked.  Lujan v. Colorado State Board of Educ., 649 P.2d 1005 (Colo. 1982) (Lujan).

The school finance system dictates the total amount of funds available to each school district and the methods by which those funds may be obtained.  Insufficient funding impedes school districts’ ability to fulfill the obligation to provide a constitutionally adequate, quality education and to accomplish the ambitious goals of education reform.  Present school district funding levels bear no intentional relationship to the costs of meeting state imposed performance goals.  Failure to accomplish these goals leads to regulatory consequences of the most profound concern to boards of education.

This implicates two of the guiding principles of local control identified in Booth: (1) The generally applicable school finance laws impose statutory constraints that “have the effect of usurping the local board’s decision-making authority [and] its ability to implement, guide or manage the educational programs for which it is ultimately responsible;” and, (2) By failing to fund public education adequately or rationally, those laws interfere with specific local board decisions affecting important education policy at the local level.  Booth, 984 P.2d at 649.

In the name of the Education Clause, the State has radically reorganized public education.  However, there has been no corresponding reform of school finance.  School districts are left to meet 21st century education standards with a 1980s funding system, and it cannot be done.  As a result, the beneficiaries of public education, most intimately all Colorado school children, but including the State itself, are and have been for decades denied the opportunities intended by the Education Clause.

 The Local Control claims are not barred by the political question doctrine.  Both the school district and the individual Plaintiffs have standing to bring these claims.
II.
Amendment 23 Does Not Preclude the Plaintiffs’ Claims.  

The purpose of Amendment 23 was to reverse a decade long trend of decreasing real public education funding.  Amendment 23 will return public education funding to its real 1988 rate by requiring that funding be increased each year by the inflation rate plus one percent until 2010-11, and at the inflation rate thereafter.  Amendment 23 does not expressly refer to, amend, or supplant, much less diminish the qualitative mandate of the Education Clause; nor does it attempt to define or limit the level or method of funding necessary to fulfill that mandate.  Finally, Amendment 23 does nothing to address the flaws in the design and substance of the public school finance system.   


“[A] court’s duty in interpreting a constitutional amendment is to give effect to the will of the people adopting such amendment.”  In re Great Outdoors Colorado Trust Fund, 913 P.2d 533, 538 (Colo. 1996).  There is no basis to interpret Amendment 23 to define the level of public education funding constitutionally necessary to meet the mandate of the Education Clause.
ARGUMENT

Defendants correctly state the applicable standard of review:

In evaluating a motion to dismiss under C.R.C.P. 12(b)(5), all averments of material fact must be accepted as true and the allegations of the complaint must be viewed in the light most favorable to the plaintiff.  C.R.C.P. 12(b)(5) motions to dismiss a complaint are viewed with disfavor, and a complaint is not to be dismissed unless it appears beyond doubt that the plaintiff cannot prove facts in support of the claim that would entitle the plaintiff to relief.

Dorman v. Petrol Aspen, Inc., 914 P.2d 909, 911 (Colo. 1996) (internal citations omitted).  The Court of Appeals’ decision will result in the continuing denial of the constitutional right to an opportunity for a quality education to the Plaintiff children as well as hundreds of thousands of other children throughout the state.

It is correct that a party challenging the constitutionality of a statute “bears the burden of proving it unconstitutional beyond a reasonable doubt.”  Garhart ex rel. Tinsman v. Columbia/Healthone, L.L.C., 95 P.3d 571, 581 (Colo. 2004). This standard is not relevant at this stage of the proceeding.  In particular, contrary to the Defendants’ argument, the Plaintiffs are not required to “prove” that the Education Clause incorporates a qualitative guarantee that is justiciable.  That is a matter of legal interpretation and not proof.  

I.
THE PLAINTIFFS’ CLAIMS ARE JUSTICIABLE

There are two claims at issue:  (1) Do the public school finance statutes violate the Education Clause;
 and, (2) do the public school finance statutes violate the Local Control Clause?
 

Stated most simply, the facts supporting the claims are that: the Plaintiff school children are being denied their constitutional right to a quality public education within the guarantee of the Education Clause.  The Plaintiff school districts are being denied their constitutionally mandated authority to control instruction in their schools.  Underlying these constitutional deprivations is an antiquated, irrational, and ultimately unconstitutional system of public school finance.  The public school finance statutes fail to provide sufficient money to fund the personnel, facilities, materials, and services necessary to meet the constitutional mandate to establish and maintain a thorough and uniform system of public education.  School districts do not receive, nor do they have the means to obtain, sufficient funds to meet their duty to provide the constitutionally mandated public education or to exercise their constitutional authority to control instruction in their schools.  The levels and method of determining public school funding are irrational, arbitrary, and unrelated to meeting the mandates of the Education Clause and the Local Control Clause.

Defendants contend that these claims are nonjusticiable: that they are beyond the competence of the judicial branch to fulfill its role as the “ultimate authority to construe the constitution’s meaning.”  Washington County Bd. of Equalization v. Petron Dev. Co., 109 P.3d 146, 149 (Colo. 2005).  The essential components of justiciability are whether “the duty asserted can be judicially identified and its breach judicially determined, and whether the protection for the right asserted can be judicially molded.”  Meyer v. Lamm, 846 P.2d 862, 872 (Colo. 1993), quoting Baker v. Carr, 369 U.S. 186, 198 (1962).  The political question doctrine focuses on whether resolution of a particular controversy should be “eschewed by the courts” because of the separation of powers doctrine.  Id., quoting Colorado General Assembly v. Lamm, 704 P.2d 1371, 1378 (Colo. 1985); and citing Colorado Common Cause v. Bledsoe, 810 P.2d 201, 205 (Colo. 1991).

A.
The Education Clause Claim Is Justiciable

Plaintiffs ask this Court to reaffirm
 the proposition that the directive to “provide for the establishment and maintenance of a thorough and uniform system of free public schools” wherein the school age residents of the state “may be educated gratuitously” includes a right to a public education that meets a substantive level of quality.  Plaintiffs refer to this substantive level of quality as a “constitutionally adequate, quality public education,” which means the necessary content of the governmental programs that purport to establish and maintain a thorough and uniform system of public education.

Unable to avoid the clear wording of cases going back to 1927,
 Defendants advance the barren proposition that the Education Clause guarantees nothing more than an open door into an empty room.  This presumes that the founders of our state had no greater purpose than to direct future legislatures to perform a meaningless task.  The absence of recorded history of the Colorado constitutional conventions cannot mean that the Education Clause was adopted for no reason whatsoever or a reason so obscure that this Court cannot discern it.  The manifest purpose was to provide for and maintain a “public education,” and this is not meaningless term.

In the broad sense of acculturation of the young, there are multiple educating influences within society, among which we might identify the family, the local community, the church, the general social environment, and, in our time, the pervasive electronic media.  These are all different from a formal, state-supported public education.  A public education is an intentional, structured, and progressive system guided by the interests of the state that occurs in a dedicated location, the school building, under the tutelage of professional teachers, and pursuant to a methodical curriculum.  We do not need to say that all educative functions, in the broad sense, are localized in the public schools to recognize that formal public education certainly is.

There can be no doubt why the drafters of the Colorado constitution, as well as those of forty-seven other states,
 committed themselves to this undertaking.  Public education is a necessary prerequisite to the success of a democratic republic:
An enlightened citizenry is indispensable for the proper functioning of a republic.  Self-government is not possible unless the citizens are educated sufficiently to enable them to exercise oversight.  It is therefore imperative that the nation see to it that a suitable education be provided for all its citizens.  

Letter from Thomas Jefferson to James Madison, 1787, in THE WRITINGS OF THOMAS JEFFERSON: MEMORIAL EDITION 214 (Lipscomb & Bergh eds., 1904).  Thus, in a petition to the Colorado Constitutional Convention, a citizen’s group expressed the “belief that free, non-sectarian common schools are essential to the life and perpetuity of our form of government, and constitute the only security for a free, untrammeled ballot . . . .”  Proceedings of the Constitutional Convention, at 277.

The great spokesman for American education, Horace Mann, whose name graces school buildings across the country, writing thirty years before the adoption of the Colorado constitution, described the role of public education:
The theory of our government is, --not that all men, however unfit, shall be voters, --but that every man, by the power of reason and the sense of duty, shall become fit to be a voter.  Education must bring the practice as nearly as possible to theory.  As the children are now, so will the sovereigns soon be.  How can we expect the fabric of the government to stand, if vicious materials are daily wrought into its frame-work?  Education must prepare our citizens to become municipal officers, intelligent jurors, honest witnesses, legislators, or competent judges of legislation, --in fine, to fill all the manifold relations of life.  For this end, it must be universal.  The whole land must be watered with streams of knowledge.  It is not enough to have, here and there, a beautiful fountain playing in palace-gardens; but let it come like abundant fatness of the clouds upon the thirsting earth.

Horace Mann, Lectures on Education, 55-56 (1845). 


This concept of public education continues to be an unswerving principle uniquely characteristic of the American political experiment:
No other state function is so uniformly recognized as an essential element of our society's well-being.  In large measure, the explanation for the special importance attached to education must rest, as the Court recognized in Wisconsin v. Yoder, 406 U.S. 205, 213 (1972) on the facts that ‘some degree of education is necessary to prepare citizens to participate effectively and intelligently in our open political system . . .,’ and that ‘education prepares individuals to be self-reliant and self-sufficient participants in society.’

San Antonio Indep. Sch. Dist. v. Rodriguez, 411 U.S. 1, 112 (1973), Marshall, J., dissenting (footnote omitted).  Here is a clear, judicial restatement of the purpose for and, therefore, the meaning of a public education, as that term is used in the American polity and the Colorado constitution.  Whether or not public education is a “fundamental right” for equal protection analysis is beside the point.  

In service of this purpose, the national government has provided political and material support for public education throughout the development of the nation.  Colorado’s admission to the Union was conditioned upon its promise to constitutionally secure the right to an education to its citizens.  Pauley v. Kelley, 162 W.Va. 672, 677, 255 S.E.2d 859, 864 (1979).
  From the beginning of the nation, each state was granted federal lands in trust for the use of the common or public schools.  Brotman v. East Lake Creek Ranch, L.L.P., 31 P.3d 886, 887 (Colo. 2001).  The Colorado Enabling Act dedicates two sections in every township to that purpose.  Enabling Act §7.  

The Education Clause was not adopted in a societal vacuum.  It is inescapably obvious that the drafters of the Colorado constitution were motivated by the same vision as our nation and neighboring states.  In discussing their constitution (Wyo. Const. art. 7, §§ 1 and 9), the Wyoming Supreme Court stated that:
At the time these clauses were used in the wording of the education article at Wyoming’s constitutional convention in 1889, similar education provision were found in every State constitution, reflecting the contemporary sentiment that education was vital and legitimate state concern, not as an end in itself, but because an educated populace was viewed as a means of survival for the democratic principles of the state.

Campbell County Sch. Dist. v. State of Wyoming, 970 P.2d 1238, 1259 (Wyo. 1995) (citations omitted).

From this purpose, the Wyoming court derived the basic mandate of their state’s education clauses:
[W]e can conclude the framers intended the education article to provide an education system of a character which provides Wyoming students with a uniform opportunity to become equipped for their future roles as citizens, participants in the political system, and competitors both economically and intellectually.

Id. (citation omitted).
  


The General Assembly has fully endorsed this definition.  It is the cornerstone upon which education reform is built.  For example, a graduating student attains an “acceptable performance level” of academic achievement only when he or she “has the subject matter knowledge and analytical skills that all high school graduates should have for democratic citizenship, responsible adulthood, postsecondary education, and productive careers.”  C.R.S. §22-7-402(9).  The General Assembly reaffirmed these purposes as recently as the 2008 session, placing special emphasis on the role of primary and secondary education in developing “postsecondary and workforce readiness.” See the Preschool to Postsecondary Education Alignment Act of 2008, C.R.S. §§22-7-1001, et seq., and particularly §22-7-1002(1) (quoted in part in the Opening Brief at p. 35).

This is the basis for the Plaintiffs’ prayer that this Court enter judgment declaring that the Education Clause guarantees to each school age resident of the state the right to a public education sufficient to permit him or her to participate meaningfully in the civic, political, economic, social and other activities of our society and the world, and to exercise the basic civil and other rights of a citizen of the State of Colorado and the United States of America.  This is the “constitutionally adequate, quality education” that must be established and maintained – and must be funded in order to be more than an empty promise.

Understanding the purpose of public education provides a sound basis to identify the essential elements that must be included.  See Opening Brief at pp. 32-34.  The elements of a constitutionally adequate quality education, such as literacy, mathematics, civics, and vocational skills, are not arbitrary or speculative: they are compelled by the purpose to be served.  Here again, the General Assembly has acknowledged the level of educational quality and content mandated by the Education Clause; beginning with reading, writing, and mathematics and including science, history, geography as a first priority, and extending to art, music, physical education, foreign languages, economics, and civics.  See, e.g., C.R.S. §§22-7-407(1) (adoption of state content standards) and 22-7-502 (Colorado Basic Literacy Act).

The Plaintiffs do not ask the Court to determine the “best public policy which can be adopted to attain quality schooling and equal educational opportunity for all children who attend our public schools.”
  We do ask the Court to articulate the constitutional substance of the “quality schooling and equal educational opportunity” mandated by the Education Clause.

Defendants argue that to affirm such a constitutional right will cause a wholesale take-over of public education by the courts and frivolous litigants, eroding both State and local authority.  To enforce the constitutional substance of a thorough and uniform public education system does not mean that courts must thereafter resolve minutiae of curriculum, method, or budgeting.  Universal literacy is indisputably a requirement of a constitutional public education.  But, the Court is not asked to determine if basic literacy must be taught in a particular manner, time, or place, or measured in accordance with a specific standard.  It is asked to more fully articulate and defend the constitutional standard of the educational right recognized in Lujan and In re Title, Ballot Title and Submission Clause for Proposed Initiatives 2001-2002 No. 21 and No. 22 (“English Language Education”), 44 P. 3d 213, 217 (Colo. 2002).  See Opening Brief at pp. 43-46.

The final step follows inexorably: the best theoretical system of public education, if not adequately funded, must fail to fulfill the constitutional mandate.  “Adequate funding” must mean funding sufficient to assure that every school child will have meaningful access to a course of study designed and sufficient to fulfill the requirements of the Education Clause, supported by necessary teachers, administrators, support personnel, learning materials, and facilities.  See Opening Brief, at pp. 66-67.  Of course, there may be situations where it is not clear whether this standard has been met or not.  However, beneath this grey area lies a black area “where the legislature’s funding of education [is] so low that . . . it would be impossible to find that the legislature has made ‘suitable provision for finance of the educational interests of the state.’”  Montoy v. State, 275 Kan. 145, 155, 62 P.3d 228, 235 (2003) (Montoy I).  Plaintiffs contend that this describes the condition in Colorado. 

Colorado’s standards-based education plan provides assistance in analyzing the costs of a constitutional education.  While the education reform statutes do not necessarily define a constitutionally adequate education, their purpose is to establish a constitutional system, and they provide a meaningful measure against which to test the adequacy of school funding.  Montoy v. State, 278 Kan. 769, 120 P.3d 306, 309-10 (2005) (Montoy II) (“[W]e need look no further than the legislature’s own definition of suitable education to determine that the standard is not being met under the current financing formula.”).  Plaintiffs have alleged and will prove that public school finance in Colorado is objectively insufficient to pay the knowable costs of standards-based education and the other components of education reform.


Defendants argue that, like the content of a constitutional education, the cost to provide that education surpasses the competence of the judiciary.  This thinly masks the fact that the State does not know and has not made the effort to know what it costs to provide a constitutionally adequate education.  See Montoy v. State, 279 Kan. 817, 839, 112 P.3d 923, 937 (2005) (Montoy III).  There is no demonstrable correlation between existing levels of school funding and either the constitutional mandate or the education reform system.  Total program funding under the Public School Finance Act (PSFA) is based on 1988 levels carried forward in 1994, increased annually by flat dollar amounts, which, until the passage of Amendment 23, invariably fell below the annual inflation rate.  PSFA funding is no less arbitrary today than it was in 1988, and, when adjusted for inflation, is even lower.

Defendants cite Michael Rebell, a leading authority in school finance and school finance litigation, for the argument that cost studies are invalid because they cannot determine the cost of providing a constitutionally adequate education to the penny.  Mr. Rebell, however, clearly does not endorse that proposition:
By setting out to determine objectively the resource levels needed to provide all students with an adequate education---and by doing so through relatively open and transparent processes---the contemporary adequacy cost studies are vast improvements over the ad-hoc political deal-making processes of the past.”
 

Colorado’s is one of these school finance systems crafted by “ad-hoc political deal-making processes of the past.” 

Defendants also rely on the testimony and writings of Dr. Eric Hanushek, who has appeared as an expert witness for the defense on the issue of whether money matters in eleven school funding cases.  Dr. Hanushek was on the losing side in nine of the eleven and, in the two cases in which the defense prevailed the highest state courts did not reverse the lower courts’ specific finding that money does indeed matter.


In the Kansas litigation, the trial court wrote:  Dr. Hanushek was billed as the expert who would demonstrate that “money doesn’t matter.”  What he actually said was that money, foolishly spent, would not close the significant “achievement gap” which exists between the vulnerable and/or protected students who have brought this action and their majority counterparts. In fact, Dr. Hanushek testified that money spent wisely, logically, and with accountability would be very useful indeed. He concluded by agreeing with this statement: “Only a fool would say money doesn’t matter.”  Montoy v. State, Case No. 99-C-1738, 2003 WL 220-2063 at *49 (Dist. Ct., Shawnee County Dec. 2, 2003), aff'd, 112 P.3d 923 (Kan. 2005).  

 To assert that public education funding is the largest item in the State budget goes nowhere toward establishing that it is adequate for its required purpose.  Worse, it demonstrates that the State cannot substantiate the validity of its largest expenditure item.  Defendants also argue that adequate public education funding will result in a very significant increase in cost.  The enormity of a constitutional violation cannot possibly justify it.  Defendants know very well that the ever increasing state share of total program funding is due entirely to the interaction of TABOR, the Gallagher Amendment, and the terms of the PSFA.  The increase in state funding has not resulted in increased funding to schools, but has merely operated to decrease the local share.


Plaintiffs ask the Court to affirm that the judiciary has the duty and the capacity to review the school finance system to determine if it meets constitutional standards.  We do not ask the Court to rewrite the specifics of the school finance laws.  There may indeed be “literally hundreds of ways” that a finance system can be designed that meet the requirements of the Education Clause.  Montoy II, 120 P.3d at 310.  However, the General Assembly has neither fashioned nor funded such a system, but continues to fund education at levels and in a manner that denies Colorado’s school children their substantive constitutional right.


B.
The Local Control Clause Claim Is Justiciable

The Second Claim for Relief alleges that by failing to provide local boards of education with adequate funding to fulfill the qualitative mandate of the Education Clause and the requirements of education reform, including the Consolidated State Plan, the Defendants have prevented those school boards from effectively exercising their authority to control instruction in the schools within their jurisdiction.


The political question doctrine does not preclude a challenge based on the Local Control Clause.  This Court has already considered Local Control challenges to substantive education statutes in Board of Educ. of Sch. Dist. No. 1 v. Booth, 984 P.2d 639 (Colo. 1999) (Booth), and Owens v. Colorado Congress of Parents, Teachers and Students, 92 P.3d 933 (Colo. 2004) (Owens).  

Local control and school finance are inseparably linked.  Lujan v. Colorado State Board of Educ., 649 P.2d 1005 (Colo. 1982) (Lujan).  The school finance system dictates the total amount of funds available to each school district and the methods by which those funds may be obtained.  Local school boards have no discretion in determining the amount or the sources of their funding.  Inadequate funding prevents school districts from offering their children a constitutionally adequate public education.  It impacts their ability to hire and train professional and other staff, to manage curriculum, to obtain necessary materials, and to construct and maintain necessary facilities.  

Most critically, insufficient funding impedes school district’s ability to accomplish the ambitious goals of education reform.  Present school district funding levels bear no intentional relationship to the costs of meeting state imposed performance goals.
  Failure to accomplish these goals leads to regulatory consequences of the most profound concern to boards of education.  These include state administered “major restructuring” of schools impacting at least local curriculum, school staffing, school schedules, and student assessment and training, but also school closures, privatization, or conversion to charter status.  C.R.S. §22-7-609.3(3).  Further, under the Educational Accreditation Act of 1998, failure to meet state performance standards due to insufficient funding results in state administered school district reorganization.  C.R.S. §§22-11-204(3), 22-30-105(1)(c).

This implicates two of the guiding principles of local control identified in Booth:  (1) The generally applicable school finance laws impose statutory constraints that “have the effect of usurping the local board’s decision-making authority [and] its ability to implement, guide or manage the educational programs for which it is ultimately responsible;” and, (2) By failing to fund public education adequately or rationally, those laws interfere with specific local board decisions affecting important education policy at the local level.  Booth, 984 P.2d at 649.

Because of the continuously diminishing levels of local funding, the range of local contribution to school finance ranges from below ten percent to a high of 85.5%.
  It defies common sense to think that a district, with less than ten percent local contribution to its budget has any meaningful ability to fund local priorities, especially given the increasing load of unfunded mandates by the State in the name of school reform.  


In the name of the Education Clause, the State has radically reorganized public education, creating a comprehensive system of content standards, restructuring curricula and teaching methods around those standards, assessment of student performance by standardized testing intended to measure student accomplishment, mandatory progressive improvement in student performance, school district and individual school accountability based on student performance on standardized testing, and school and school district restructuring and reorganization for failure to meet mandated goals.  However, there has been no corresponding reform of school finance.  School districts are left to meet 21st century education standards with 1980s funding, and it cannot be done.  As a result, the beneficiaries of public education, most intimately all Colorado school children, but including the State itself, are and have been for decades denied the opportunities intended by the Education Clause.

 Therefore, the Plaintiffs pray the Court to enter judgment declaring that the Local Control claims are justiciable; that they are not barred by the political question doctrine and that both the school district and individual Plaintiffs have standing to bring those claims.
II.
AMENDMENT 23 DOES NOT PRECLUDE THE PLAINTIFFS’ CLAIMS


In November 2000, the electorate, reacting against the debilitating effects of the TABOR Amendment
 and in order to reverse the persistent failure of the General Assembly to provide adequate funding for public education, reaffirmed the popular commitment to quality public education by adopting Amendment 23 through the initiative process.
  Now, the state agencies and officers who are principally responsible for fulfilling these educational mandates cynically contend that by passing Amendment 23 the people actually diminished the Education Clause and obviated the General Assembly’s duty to determine and fund an adequate public education.  



While Amendment 23 indisputably sets a minimum level of annual increases in funding for public education, there is no justification for the argument that it thereby also defines the amount of funding required to meet the qualitative standards of the Education Clause.  Plaintiffs do not claim that the Education Clause mandates a minimum or a maximum funding level, but rather one that intentionally, accurately, and fully provides funding sufficient to meet the qualitative standards of the Education Clause and permits school districts to exercise their authority to control instruction in their schools.


“[A] court’s duty in interpreting a constitutional amendment is to give effect to the will of the people adopting such amendment.”  In re Great Outdoors Colorado Trust Fund, 913 P.2d 533, 538 (Colo. 1996) (citation omitted).  “To determine intent, courts first examine the language of the amendment and give words their plain and commonly understood meaning.”  Zaner v. City of Brighton, 917 P.2d 280, 283 (Colo. 1996) (citations omitted).  “When the language of an amendment is plain, its meaning clear, and no absurdity involved, constitutional provisions must be declared and enforced as written.”  In re Great Outdoors Colorado Trust Fund, supra (citation omitted).  The Court should consider “the object to be accomplished and the mischief to be prevented” by the provisions.  City of Aurora v. Acosta¸892 P.2d 264, 266 (Colo. 1995).  Any interpretation that creates an “unjust, absurd, or unreasonable result” should be avoided.  Bickel v. City of Boulder, 885 P.2d 215, 229 (Colo. 1994).


Amendment 23 includes three principal provisions: a mandatory, minimum level of annual increases to public school funding; the creation and funding of a state education fund to support the mandated increases and to address specified compelling educational needs; and a requirement to continuously maintain a minimum level of state public school funding effort.  The purpose to establish minimum annual funding increases could not be more plainly expressed: Subsection (1), titled “Purpose,” states that for fiscal years 2001-02 through 2010-11 PSFA and categorical program funding “shall grow annually at least by the rate of inflation plus an additional one percentage point,” and, thereafter “at a rate set by the general assembly that is at least equal to the rate of inflation.”

Nothing in the language of Amendment 23 remotely suggests an unspoken purpose to define the cost of a constitutionally adequate education.  Amendment 23 does not refer to, amend, or supplant, much less intentionally diminish the qualitative mandate of the Education Clause; nor does it attempt to define or limit the level or method of funding necessary to fulfill that mandate.  Amendment 23 certainly does not state that the most minimal level of funding permitted by its terms also constitutes sufficient funding for purposes of the Education Clause.  It is not the function of a court to search out and construe some unexpressed or inadequately 
expressed intent of the electorate.  In re Great Outdoors Colorado Trust Fund, 913 P.2d at 540. 

Amendment 23 and the Education Clause coexist harmoniously in parallel.  There is no language that is “reasonably susceptible to more than one interpretation” or other textual ambiguity in Amendment 23 that requires the Court to look beyond the text.  See Zaner, supra, 917 P.2d at 283.  Even the district court would go no further than to state that “the levels dictated by Amendment 23 [are] consistent with the goals of the Education Clause.”  As far as that goes, the court’s analysis could be correct: the minimum annual funding requirement advances the goals of the Education Clause by partially mitigating the effects of TABOR on the ability of the State to fund a thorough and uniform system of public education.  

Amendment 23 undoubtedly establishes a minimum annual increase in public education funding that the legislature cannot fail to meet.  Its meaning is clear and devoid of conflict or absurdity, whether read in isolation or in the context of the rest of the constitution.  It does not amend the Education Clause to establish a fiscal safe harbor for the State or diminish the educational rights of the people by defining a thorough and uniform system of public education to be whatever education can be afforded at the rate of 1988 spending plus inflation.
  Based upon the unambiguous language of Amendment 23 itself, the Defendants’ argument fails for complete absence of textual support.

The Blue Book, upon which Defendants rely, reiterates the obvious proposition that by the addition of Amendment 23, “the state constitution sets a minimum increase in funding.”  Like the amendment itself, the Blue Book makes no reference to the Education Clause or to the funding of a thorough and uniform system of public education, and certainly does not include in the statement of purposes one such as: “the proposed amendment will establish the required funding level under article IX, section 2 of the constitution.”

If the Defendants’ argument is accepted, Amendment 23 implicitly amends the Education Clause by fixing an annual dollar standard of compliance with its mandate.  In effect, the Education Clause would read: “the general assembly shall . . . provide for the establishment and maintenance of a thorough and uniform system of free public schools throughout the state, provided that the costs of funding such system need not exceed the amount determined by the formula set forth in article IX, section 17.”  Such violence to the Framers’ mandate is contrary to the rules of construction:
“Amendments by implication are not favored,” and we will not presume that the General Assembly intended to change preexisting law absent a clear expression or a manifest inconsistency rendering harmonization unworkable.


In re Marriage of Chalat, 112 P.3d 47, 55 (Colo. 2005) (citations omitted); see People v. District Court, 196 Colo. 249, 585 P.2d 913, 915 (Colo. 1978).

Even if there were a textual ambiguity between Amendment 23 and the Education Clause, “where ambiguities exist, a court should favor a construction that harmonizes different constitutional provisions rather than creates conflict.”  In re Great Outdoors Colorado Trust Fund, 913 P.2d at 538.   
A “cogent element” in our construction of general terms of the constitution is the consideration of the object to be accomplished and the mischiefs to be avoided: we are obligated to construe the constitution in such a manner as will prevent an evasion of its legitimate operation.  Each provision of the constitution, both original and amended, should be construed if possible to avoid any conflict between the different parts of the constitution. 

Colorado Common Cause v. Bledsoe, 810 P.2d 201, 206 -207 (Colo. 1991) (citations omitted).

The Education Clause and Amendment 23 both serve the interests of public education, the former by directing the creation of a thorough and uniform system and the latter by protecting a minimum funding level.  Amendment 23 was intended to mitigate the mischief created by TABOR, not to embed an irrational, dollar measure of compliance with the Education Clause.  There is neither an express nor an unavoidably implicit “conflict” between these thoroughly harmonious expressions of the public will.  It is only when two constitutional provisions cannot be harmonized that rules of construction favoring the later in time or the specific over the general enter the analysis.  That is not the case here.  The Court need not be drawn into resolving a conflict that does not exist.  Amendment 23 has no bearing upon the Education Clause claims.

Ultimately, Defendants depend upon mischaracterizing Plaintiffs’ claims.  Plaintiffs manifestly do not ask the Court to set the minimum level of state funding for public funding.  Plaintiffs seek neither a minimum nor a maximum funding level, but one that intentionally, accurately, and fully provides funding sufficient to meet the qualitative standards of the Education Clause and permits school districts to fulfill their duty to control instruction in their schools.
 

The Education Clause governs the right to a quality public education. Amendment 23 serves that mandate by reversing a decade of continuous degradation of education funding.  The two provisions are entirely harmonious: each fulfills its purpose without amending, much less, as Defendants would have it, hijacking the other.  Defendants simply presume a purpose and effect for Amendment 23 that has neither textual nor historical support.

Finally, as demonstrated in Owens and Booth, the Local Control Clause has its own constitutional vitality.  No argument can be (nor is any) made that Amendment 23 forecloses the article IX, section 15 claims.
CONCLUSION

For the foregoing reasons, the Plaintiffs request the Court to reverse the decision of the Court of Appeals; affirm that the Plaintiff School Districts have standing to bring claims under the Education Clause and the Local Control Clause; affirm that the Plaintiffs’ claims under the Education Clause and the Local Control Clause are justiciable; and remand the case to the district court for trial on the merits. 

Failure to reverse the Court of Appeals and district court decisions will result in this generation of Colorado’s children being denied their constitutionally guaranteed right to a through and uniform education.   More significantly, it will permanently close the court room door to all future generations of Colorado’s children.  Such a result cannot have been the intention of the drafters of our Constitution.
Dated this 6th day of February, 2009.
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� Colo. Const., art. IX, §2.


� Colo. Const., art. IX, §15.


� Plaintiffs have already argued that this Court has frequently affirmed that the Education Clause includes a judicially enforceable, substantive right to an education.  Opening Brief at 41-46. 


� People ex rel. Vollmar v. Stanley, 81 Colo. 276, 280-81, 255 P. 610, 613 (1927), reversed on other grounds, Conrad v. City and County of Denver, 656 P.2d 662, 670 fn. 6 (Colo. 1982).  See Opening Brief at pp. 41-46.





� San Antonio Indep. Sch. Dist. v. Rodriguez, 411 U.S. 1, 111-12 (1973), Marshall, J., dissenting.  Justice Marshall notes that in fact all fifty states’ constitutions originally included public education provisions, but South Carolina and Mississippi amended theirs in reaction to Brown v. Board of Education, 347 U.S. 483 (1954).  Rodriguez, 411 U.S. at 111, fn. 68.


� Citing 1-8 The Federal and State Constitution, Colonial Charters, and Other Organic Laws of the States, Territories, and the Colonies Now or Heretofore Forming the United States of America (F. Thorpe ed. 1909). 





� See also, the discussion in Plaintiffs’ Opening Brief (at pp. 32-33) of the West Virginia Supreme Court’s opinion in Pauley v. Kelly, 162 W.Va. 672, 699-707 255 S.E. 2d 859, 874-78 (1979), cited with approval in Lujan v. Colorado State Board of Educ., 649 P.2d 1005, 1025, fn. 23 (Colo. 1982) (Lujan).


� Lujan, 984 P.2d at 1018; Board of Education of Sch. Dist. No. 1 v. Booth, 984 P.2d 639, 653, fn. 6 (Colo. 1999).


� A recent and dramatic example of the failure of the finance system can be seen in the State’s contribution to students learning English.  As stated in paragraphs 145-50 of the Complaint, the State has continually failed to design and provide a system of funding that could meet the needs of students learning English.  The Colorado Department of Education has tracked the State’s contribution to districts struggling to help these students learn English and achieve proficiency on standardized tests.  However, since 1998, state funding for those students for those students with the highest need has only increased from $107.00 per student to $181.53.  For students classified as “C”, funding has fallen from $120.00 per student to the embarrassing amount of $16.63 per student.  With that allocation, districts are required to provide all the necessary tools for these students to learn English and achieve proficiency.


�  Teachers College Record, Volume 109, � HYPERLINK "http://www.tcrecord.org" ��http://www.tcrecord.org�., ID Number 12743 (Nov. 6, 2007).  


� Levittown Union Free School Dist. v. Nyquist, 439 N.E.2d 359 (N.Y. 1982) and Hornbeck v. Somerset County Board of Educ., 458 A.2d 758 (Md. 1983).





� This one of the issues pending before the Court in Mesa County Board of Comm’rs v. Colorado Dep’t of Educ., 08 SA 216 (2008).


� These include the federal No Child Left Behind goals that are incorporated in the Consolidated State Plan adopted by the State Board of Education.  This Plan became a part of state law through the 2008 Preschool to Postsecondary Education Alignment Act.  C.R.S. §§22-7-1003 (24) and -1012.


� http://www.cde.state.co.us/cdefinance/RevExp.htm


� The “Taxpayer’s Bill of Rights,” Colo. Const., art. X, §20.


� With respect to the purposes of Amendment 23, See, An Analysis of the 2000 Statewide Ballot Proposals and Recommendations on Retention of Judges, Res. Pub. No. 475-6, Legislative Council of the Colorado General Assembly (2000) (the Blue Book), at 14-15. 


� The 1988 funding levels, carried forward in 1994, were not based upon a valid analysis of the actual costs of providing a constitutionally adequate, quality education, and there is no basis to conclude that merely restoring the 1988 funding levels would provide funding that meets the mandates of the Education Clause.


� Paragraph 228 of the Complaint (Record at 48) provides absolutely no support for Defendants’ argument.  On the contrary, it states that Plaintiffs seek injunctive relief “compelling the Defendants to establish, fund, and maintain a thorough and uniform system of free public schools throughout the state that fulfills the qualitative mandate of the Education Clause and the rights guaranteed to the Plaintiffs thereunder and that is in full compliance with the requirements of article IX, section 15, and article X, section 3(1)(a) of the Colorado Constitution.”
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